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Fundamental defect and it's impact on the
invalidity of the judicial proceedures
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The general rule says that the court cannot be start the civil lawsuit “Case” by
it's own, but the lawsuit “Case” can be moved in the pursuance of the desire of any of
the litigants and the judges role is limited to consider the lawsuit “Case” according to
the data made by them, compared these data with the legal model, then promulgation
of his appropriate judgment or decision. So, all of the parties must to be brought the
lawsuit “Case” according to legal bases which include from and/or content within
deadlines set out provided by legal form. Otherwise in the absence of the form
prescribed by the law, the law organizes a penalty which is invalidity of any legal
description that follows the defective produce by non-observance of the formed

grounds.

According to above problem, the study shows in spite of legislator to impose the
penalty the for violation of the procedure of the law which is an invalidity by the text
of the law, but he did not establish a special theory for invalidity judicial procedure
due to presence of substantial defect, did not specify what is this defect and how to
distinguish it from other defects and it’s suspected cases, did not specify who persons
have the right to uphold, and if it relates to public order or not which prompted the

researcher to research in this subject.



The article (24) from the Jordanian civil procedure law No. (24) for the year
1988 prescribes the term substantial defect is essential, but it did not explain what is
the meaning of this defect even it is not from its jurisdiction , did not distinguish
between this defect and others, and also did not put control on it and the sale of

essential who is?
Moreover, the texts of articles (25.26) of the Code of Civil Procedure No. (24)
for the year 1988, as amended, which states have the right to invoke the invalidity of
the disembark, what is the situation with respect to the sale of any of the fundamental
right to rely on a fundamental flaw? What is the relevance of the defect is essential to
public order, and that the absence of a clear definition of the fundamental flaw that
there is confusion between him and al-Qaeda core and procedural penalty and take a
non-judicial proceeding, and therefore what is the role of the judge about the
existence of this defect? In addition to the legal effect as if, that is the fundamental
flaw Is always arrange countries have preferred to arrange or not? What is the damage
and what is its relationship to public order and how Toprove?
Given the scarcity of references Fighiyyah which pointed the way to talk about
a fundamental flaw, especially Jordan, to have been followed in this study a content
analysis of the provisions, and the width of the provisions of the Jordanian Court of

Cassation, in addition to the Egyptian Court of Cassation.
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